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Legal proceedings that are currently under way in the British Columbia Supreme Court
raise important issues about the constitutionality of restrictions on Canadians’ ability to
pay for medically necessary health care services. Two private health care facilities located
in Vancouver, British Columbia, the Cambie Surgery Center and the Specialist Referral
Clinic (Vancouver) Inc., are in the crosshairs of the provincial government because of
practices that they readily admit contravene restrictions in provincial health care
legislation on the ability to pay for health care services. A recent development in those
proceedings, discussed below, suggests that this matter may finally be coming to a head.

The Regulation of Health Care in British Columbia
By way of background, the legislation governing health care in British Columbia is called
the Medicare Protection Act (the “MPA”).1 The MPA provides for a public health care
insurance plan called the Medical Services Plan (“MSP”), which is managed by the
Medical Services Commission of British Columbia (the “Commission”). Residents of BC
enrolled in the MSP are referred to as “beneficiaries”. Medical and health practitioners
can apply to be enrolled in the MSP and, once enrolled, they then bill the MSP for
medical services provided to beneficiaries. There is a payment schedule which sets out
the amount a practitioner can bill the MSP for any given service.
Most medical practitioners in BC are enrolled in the MSP and bill the MSP directly. Some
medical practitioners have elected under s. 14 of the MPA to bill their patients directly,
in which case the patient must then apply for reimbursement from the MSP. A few
medical practitioners have chosen not to enroll in the MSP at all. Under s. 17 of the
MPA, only medical practitioners who have made an election under s. 14 or who are not
enrolled in the MSP are permitted to bill patients directly.
Section 18 of the MPA prohibits “extra billing”, which is charging a patient who is a
beneficiary more than the MSP would pay for the service in question. The prohibition
covers any kind of related charges for the service, such as a facilities fee. The one
exception is that a medical practitioner who is not enrolled in the MSP can charge more
for services, so long as those services are not provided in a hospital. Under BC legislation,
a private surgical clinic is regarded as a hospital.
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The Action Commenced by Cambie Surgeries Corp.
Cambie Surgeries Corp. (“Cambie”) owns and operates a private health care facility in Vancouver, British Columbia,
called the Cambie Surgery Center (“CSC”). At the CSC, patients receive surgical and diagnostic services in a variety of
specialty areas, including orthopaedic surgery, eye surgery, and plastic surgery. The CSC is affiliated with another private
health care facility called the Specialist Referral Clinic (Vancouver) Inc. (the “SRC”). The SRC primarily provides medical
consultations or evaluations.
The CSC and the SRC (the “Facilities”) admit that the way they charge beneficiaries for medical services contravenes
the provisions of the MPA. As described above, the MPA prohibits medical practitioners enrolled in the MSP and who
have not made a s. 14 election from billing beneficiaries directly for services covered by the MSP, and prohibits all
extra billing, which includes facilities fees, in respect of medical services provided in a hospital. At the CSC, even though
most of the practitioners are enrolled in the MSP, patients are charged a “facility fee” to cover the costs of things like
supplies, overhead, and nursing (while the costs of the physician’s services are charged to the insurer, which, in some
cases, is the MSP). Similarly, at the SRC, in some cases, patients are billed directly for services, and, where a
consultation is linked to subsequent surgery at the CSC, may be billed the facilities fee by SRC rather than CSC.2
The Facilities serve a variety of patients, some of whom are not beneficiaries under the MSP, such as residents from
other provinces. Further, some of their patients are covered by statutory health care schemes other than the MSP, such
as those in place for injured workers, members of the armed forces, and the RCMP.3 The restrictions in ss. 17 and 18
of the MPA are not applied to services provided under other statutory health care schemes. However, the very public
position taken by CSC on its approach to billing the MSP beneficiaries has been controversial and has focused
government attention on the situation.
In April 2008, the Commission referred the Facilities for an audit review in response to complaints from beneficiaries
that they had been charged for medical services received at the Facilities.4 The Facilities took the position that the
statute giving rise to the audit, the MPA, was unconstitutional and, as such, the audit could not proceed.
In January 2009, Cambie5 commenced legal proceedings against the Commission, the Minister of Health Services of
British Columbia, and the Attorney General of British Columbia alleging that ss. 14, 17, 18, and 45 of the MPA (the
“Provisions”) are in breach of ss. 7 and 15 of the Charter of Rights and Freedoms (the “Charter”) (the “Action”). As
described above, ss. 14, 17, and 18 relate to direct and extra-billing and s. 45 prohibits private insurance for medical
services covered by the MSP.
Section 7 of the Charter provides that “[e]veryone has the right to life, liberty and security of the person and the right
not to be deprived thereof except in accordance with the principles of fundamental justice.” Cambie alleges that the
Provisions are in violation of s. 7 of the Charter in that they impede “ordinary British Columbians” from accessing
“health care of a reasonable standard within a reasonable time”.6
Section 15 of the Charter provides that “[e]very individual is equal before and under the law and has the right to the
equal protection and equal benefit of the law without discrimination and, in particular, without discrimination based on
race, national or ethnic origin, colour, religion, sex, age or mental or physical disability.” Cambie alleges that the
Provisions breach s. 15 of the Charter in that they discriminate between British Columbians based on physical disability.
Specifically, pursuant to, s. 27 of the Medical and Health Care Services Regulation,7 certain enumerated classes of
people, such as injured workers, members of the armed forces, RCMP, and federal inmates, are, in effect, exempted
from the ban on obtaining medical services from private health facilities. Cambie’s position is that it is unfair for the
government to arbitrarily allow for certain classes of people to receive this type of care when others cannot.8
In the Action, Cambie asks the court to declare that the Provisions “have the effect of preventing or severely limiting
the development and availability of private health care to ordinary British Columbians . . . when the public health care
system cannot guarantee reasonable health care within a reasonable time . . .”. Cambie wants the court to order that
the Provisions are of no force and effect, either immediately or, alternatively, within six months (to allow the Province
time to amend the offending provisions).9

The Injunction Sought by the Medical Services Commission of British
Columbia
As part of the Action, the Commission sought an order from the court that it be permitted to conduct an audit of the
Facilities. On November 20, 2009, Justice Lynn Smith ordered the audit to proceed (the “Audit”).10 The decision of
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Justice Smith was later overturned by the British Columbia Court of Appeal, but in so doing, the Court confirmed that
the Commission could proceed with the audit pursuant to its authority under the MPA, and that if the Commission
needed a warrant to enter the premises, it was entitled to make an application to a justice of the peace for such a
warrant.11 The Court concluded that there was no need for that application to form part of the Action.
The Audit commenced in January 2011 and the report was issued in June 2012. The findings from the Audit confirmed
that Cambie had been engaging in improper direct billing and extra-billing practices. Accordingly, on July 18, 2012, the
Commission ordered the Facilities to stop these practices within 30 days, failing which it would seek an injunction. The
Facilities did not comply with the demands of the Commission and, as such, the Commission commenced injunction
proceedings on August 22. Those proceedings are currently under way.
Notes:
1 RSBC 1996, c. 286.
2 Ministry of Health, Billing Integrity Program, Audit and Investigations Branch, “Specialist Referral Clinic (Vancouver) Inc. and Cambie Surgeries Corporation —

Audit Report”, June 2012 at 18–20 (the “Audit Report”).
3 Amended Notice of Civil Claim, filed September 7, 2012, paragraph 13.
4 The Audit report, supra note 2 at 12.
5 The Notice of Civil Claim in the Action was recently amended to add four patients of CSC and/or SRC as plaintiffs.
6 Supra note 3 at para. 89.
7 B.C. Reg. 179/2011.
8 Supra note 3 at para. 123–126.
9 Amended Notice of Civil Claim, filed September 7, 2012 at para. 80–84.
10 Schoof v. Medical Services Commission, 2009 BCSC 1596.
11 Cambie Surgeries Corp. v. British Columbia (Medical Services Commission), 2012 BCCA 396 at para. 45.

RECENT DEVELOPMENTS
Federal Government To Increase Drug Safety Standards
The federal Food and Drug Regulations, CRC, c. 870, will be amended to adopt stricter guidelines for the manufacture
of drugs. Internationally accepted high quality standards called Good Manufacturing Practices (“GMP”) are currently
used in Canada for the manufacture of pharmaceutical drugs. When the amendments come into force, the GMP
standards will also apply to the manufacture of the active ingredients in pharmaceutical drugs for human use. An active
ingredient is the portion of a drug that delivers the health benefit.
In 2000, the international community of pharmaceutical regulators and manufacturers developed and adopted a GMP
guideline for the production of active ingredients. Most industrialized countries have since implemented this guideline
into their laws, and Canada is now moving to match its international regulatory counterparts, which will help to ensure
the quality of active ingredients in drugs sold in Canada, no matter where in the world the drugs are produced. The
amendments will also introduce a new record-keeping requirement to trace the manufacture of active ingredients from
beginning to end.
Poorly manufactured and contaminated active ingredients have been associated with negative health outcomes,
including death, over the past decades. Worldwide, there has been growing concern over the quality of active
ingredients as their manufacture has been increasingly outsourced to developing countries.
“These stronger regulations will improve the safety of drugs used by Canadians and their families,” said federal Minister
of Health Leona Aglukkaq. “They will help make sure that all [active ingredients] in drugs sold in Canada, no matter
where they come from, are manufactured according to high standards.”

Alberta Implements Improvements to Pathology and Radiology Practices
In December 2011, a series of errors in the interpretation of pathology and diagnostic imaging tests were reported in
Calgary, Edmonton, and Drumheller. As a result, system-wide reviews were ordered by the Alberta ministry of health,
which have now been completed. The reviews were conducted by Dr. Dennis Kendel, former registrar of the College of
Physicians and Surgeons of Saskatchewan and former president of the Saskatchewan Medical Association and the
Medical Council of Canada. Dr. Kendel produced two reports.
The first report, called “Review of Physicians Licensure by the College of Physicians & Surgeons of Alberta,” concerns
whether practising radiologists and pathologists in Alberta have the appropriate credentials and experience to interpret
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diagnostic tests; whether radiologists or pathologists are engaged in practice activities that either the College of
Physicians & Surgeons of Alberta (“CPSA”) or Alberta Health Services (“AHS”) have not authorized; and whether the
procedures followed by the CPSA and AHS (as well as other organizations that grant physicians practice privileges) are
effective in ensuring that radiologists and pathologists are practising within their scopes of competence. The report can
be found at http://www.health.alberta.ca/documents/Kendel-Report-2012-Licensure.pdf.
The second report, called “A Review of Alberta Health Services: Physician Credentialing & Practice Privileging for
Pathology & Radiology,” reviews the AHS credentialing and privilege awarding policies and procedures relating to
diagnostic imaging (radiology) and pathology. The report can be found at http://www.health.alberta.ca/documents/
Kendel-Report-2012-Privileging.pdf.
Both reports include a number of recommendations for improvement. AHS and the CPSA have begun to implement
plans to improve public protection measures, including:
●

standardizing processes and practices in granting physician privileges across the province;

●

better aligning AHS decisions on privileges with approvals granted by the CPSA; and

●

ensuring decisions are supported by thorough, appropriate, and up-to-date information.

“Many Albertans suffered undue stress as a result of the errors that were made. The goal of these reviews was to
ensure we are doing all we can to prevent such errors from happening in the future so that Albertans continue to have
confidence in the care they receive,” said Minister of Health Fred Horne. “Dr. Kendel’s recommendations support this
goal. Together with Alberta Health Services and the College of Physicians & Surgeons of Alberta, we have developed a
comprehensive action plan to implement those recommendations and address the concerns identified through the
reviews.”

British Columbia To Add Drug Pricing Regulation
British Columbia is continuing its plan to lower the cost of generic drugs in the province by introducing a new drug
pricing regulation that will come into effect on April 1, 2013. On that day, the price of generic drugs will be reduced
to 25 per cent of the brand name price, and on April 1, 2014, the price will be further reduced to 20 per cent of the
brand name price. Currently, British Columbians pay 35 per cent of the brand name price for generic drugs.
The drug pricing regulation is the first of a group of regulations required to fully implement the Pharmaceutical Services
Act, SBC 2012, c. 22, which came into force in May 2012. The Act shifts BC’s PharmaCare program from being
governed by government policy to being governed by legislation.

Nova Scotia Begins Review of Involuntary Psychiatric Treatment Act
Nova Scotia is conducting a review of the Involuntary Psychiatric Treatment Act in an effort to improve mental health
services in the province. The Act, which came into force in 2007, helps individuals who are unable to make treatment
decisions for themselves or who are at risk of harming themselves or others due to mental illness to receive the
appropriate treatment.
Independent reviewers will consult with district health authorities, mental health organizations, and communities across
the province, and will produce a final report with recommendations on improving the Act in summer 2013. The review
will be chaired by Justice Gerard La Forest, a retired member of the Supreme Court of Canada, and William Lahey, a
professor at the Schulich School of Law at Dalhousie University.
“Our goals for this review are to determine whether the Act needs revisions, if it is effectively meeting the objectives it
should be, and whether amendments should be made to improve and strengthen it, for the well-being of the patients it
serves,” said Justice La Forest.

Nova Scotia Invests in Electronic Systems for Patients
Nova Scotia is investing in two new online systems that will each improve physician or patient access to patient
information.
The first system, called the Computerized Physician Order Entry system, is a secure online tool that will provide
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physicians with up-to-date patient and medication information. The system is expected to reduce the need for multiple
paper copies of patient records, reduce the need to fax information within the hospital system, reduce medication and
intravenous fluid errors, improve turnaround time for medications from the hospital pharmacy, and streamline radiology
and lab workflow.
After the Computerized Physician Order Entry system is implemented at Capital Health, it may be extended to the
IWK. The system is part of a longer-term strategy to enhance hospital information technology across the province.
“This information system will provide better and safer patient care by helping us to ensure the medications patients
receive are accurate, delivered faster, and that patients only get the tests that they need,” said Dr. Godfrey Heathcote,
chief of pathology and laboratory medicine for Capital Health. “The system will also make our work more efficient,
reducing the many steps required in a paper-based system.”
The second system, called RelayHealth, will begin as a two-year pilot project in early 2013 that will allow
approximately 3,000 patients to connect with their family doctors and to access their own health care records,
including test results. The system is a secure online personal health-record service that will also allow patients to book
checkups.
“It is exciting to be part of a community of doctors in Nova Scotia who are piloting the use of electronic
communication with patients,” said Dr. Ajantha Jayabarathan, a family physician in the Capital Health district. “This
project is the first step of a giant leap forward in giving people access to their health related information and
presenting new ways to access services provided by their family doctor.”

LEGISLATION UPDATE
British Columbia
Hospital Act Regulation Amendments
Recent amendments to the Hospital Act Regulation, BC Reg. 121/97, will provide nurse practitioners (“NPs”) with the
ability to admit and discharge patients from health care facilities.
The amendments are expected to help enhance health care services and meet patient need by easing congestion and
reducing workloads, especially in rural regions. The majority of NPs in BC have the education and competencies
required to admit and discharge, but did not have these powers set out in legislation.
British Columbia is the second jurisdiction in Canada, after Ontario, to have qualified nurse practitioners admit and
discharge patients from hospitals.
Nurse practitioners were introduced in BC in 2005 to assist in improving access to primary health care services. In fall
2011, the BC government passed legislation allowing nurse practitioners to work more fully within their existing scope
of practice.
NPs provide services from a holistic nursing perspective, integrating elements such as diagnosing, prescribing, and
ordering diagnostic tests for treating most common medical conditions for patients throughout the lifespan. NPs also
work collaboratively in a broad variety of settings including acute care, residential care, mental health, and community
practice, with physicians and other health care providers.

Manitoba
Bill 4, The Personal Health Information Amendment Act
Bill 4 proposes to amend The Personal Health Information Act by making it an offence for an employee of a health
facility to use or access personal health information without authorization.
In a July 2012 report, the Manitoba Ombudsman recommended this change to The Personal Health Information Act to
further strengthen the legislation. The amendments will allow individuals who wilfully look at another person’s personal
health information without the appropriate authorization to be prosecuted, even if the individual does not disclose this
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information to anyone else.
Falsifying another person’s personal health information will also be made an offence.
Bill 4 received first reading on November 21, 2012. Readers will be updated on the progress of this legislation.

Bill 38, The Regional Health Authorities Amendment Act (Accountability and
Transparency)
Certain sections of Bill 38 (now SM 2011 c. 28), which amend The Regional Health Authorities Act, came into force on
November 9, 2012. The newly in-force sections deal with accreditation.
Among the changes, new section 23.1 provides that a regional health authority (“RHA”) must ensure that:
●

it is a accredited by a health accreditation body or bodies approved by the minister;

●

any health corporation or health care organization that provides health services in its health region, and is in receipt
of payments or funding from the RHA, participates in the RHA’s accreditation process; and

●

its accreditation is maintained at all times.

In addition, within 60 days of receiving a final report from an approved health accreditation body, the RHA must
provide a copy of the report to the minister and must publish the report on its website.

Newfoundland and Labrador
Bill 40, An Act to Amend the Health Research Ethics Authority Act, the Medical Care
Insurance Act, 1999, and the Mental Health Care and Treatment Act
Bill 40 will amend the Health Research Ethics Authority Act, the Medical Care Insurance Act, 1999, and the Mental
Health Care and Treatment Act by adding a provision allowing appointed members to continue in office on the expiry
of their terms until they are reappointed or replaced.
Bill 40 received first reading on November 19, 2012, second reading on November 20, and third reading on
November 22.

Bill 41, An Act to Amend the Hearing Aid Practitioners Act
Bill 41 will amend the Hearing Aid Practitioners Act by repealing a subsection that will no longer be required when the
Health Professions Act is proclaimed for audiologists. It will also clarify and confirm that section 31 of the Act is
intended to apply to an audiometric technician working under the supervision of a hearing aid practitioner.
Bill 41 received first reading on November 19, 2012, second reading on November 20, and third reading on
November 22.

Nova Scotia
Bill 144, the Insured Health Services Act
When enacted, Bill 144, the Insured Health Services Act, will replace the 39-year-old Health Services and Insurance Act.
The modernized legislation will better reflect the current Nova Scotia health care system and ensure that health care
remains fair and available to all residents.
Although it maintains many aspects of the old legislation, the new Insured Health Services Act will:
●

introduce a new appeal board for patients;

●

support collaborative models of care;

●

provide explicit prohibitions against queue jumping, extra billing, and user fees;

●

place limits on direct billing;
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●

support alternative funding arrangements for health care providers; and

●

eliminate reimbursements for services provided outside the MSI plan.

Bill 144 received first reading on November 22, 2012, and second reading on November 26. Readers will be updated on
the progress of this legislation.

Bill 147, the Regulated Health Professions Network Act
Currently in Nova Scotia, there are 20 self-regulated health professions covered by separate statutes. Bill 147, the
Regulated Health Professions Network Act, proposes to improve the regulation of the health professions by allowing
them to better benefit from each other’s experience, knowledge, and specialized skills.
When enacted, Bill 147 will establish a new body called the Nova Scotia Regulated Health Professions Network (the
“Network”). Some of the goals of the Network are to:
●

encourage and enable voluntary collaboration among regulated health professions in a manner that upholds and
protects the public interest;

●

be a forum to share resources, information, trends, and issues among the regulated health professions and others;

●

promote best practices while preserving the regulatory autonomy of each regulated health profession;

●

provide a single point of contact for discussion and consultation with government and others on matters that may
impact the regulation of health professions;

●

facilitate the development of strategies and approaches that will enable Network members to respond individually
and collectively to regulatory challenges and opportunities; and

●

provide information to other bodies that will facilitate improvements in health care delivery or regulation.

Under Bill 147, health professions will be able to agree to modify or interpret scopes of practice without legislative
amendments.
“Over and over again the research shows collaborative health care is better care,” said Dr. Peter Vaughan, CEO of South
Shore Health and chair of the province’s Quality and Patient Safety Advisory Committee. “This new legislation is one of
the most important health policy changes since the advent of collaborative health care teams and stands to
significantly enhance the quality and patient safety agenda in Nova Scotia.”
Bill 147 received first reading on November 22, 2012, and second reading on November 26. Readers will be updated on
the progress of this legislation.

Prince Edward Island
Bill 17, An Act to Amend the Registered Nurses Act
Bill 17’s proposed amendments to the Registered Nurses Act relate to labour mobility. Among other things, Bill 17 will:
●

remove a requirement that prevents the registration of graduates from out-of-province nursing schools who have not
already been registered in another province; applicants with extra-provincial certification will be deemed to meet
certain requirements, in keeping with the Labour Mobility Act;

●

provide that Council cannot place conditions on a license that conflict with the Labour Mobility Act; and

●

update the requirements for a nurse practitioner’s endorsement to correspond with provisions in the regulations;
applicants with extra-provincial certification will be deemed to meet certain requirements, in keeping with the
Labour Mobility Act.

Bill 17 received first reading on November 20, 2012, second reading on November 21, and third reading on
November 23. Readers will be updated on the progress of this legislation.
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Saskatchewan
Bill 50, The Medical Profession Amendment Act, 2012
Bill 50 proposes to update The Medical Profession Act, 1981. Among other things, Bill 50 will:
●

provide the College of Physicians and Surgeons of Saskatchewan (the”College”) with the authority to create bylaws
that would allow the College to respond more quickly to the anticipated changes in categories of licensure of health
professionals;

●

create the opportunity for doctors and nurses to work to full scope and identify circumstances where the delegation
of medical functions between providers is in the best interest of patients; this means that duly qualified medical
practitioners would be able to delegate the performance of certain acts in the practice of medicine to other health
professionals, all in accordance with the bylaws;

●

improve the ability of the College to contact physicians; and

●

update provisions related to membership, registration, and licences.

“The College of Physicians and Surgeons strongly supports the change to its legislation,” said the College’s Registrar
Dr. Karen Shaw. “The changes will allow for more flexibility in appropriately licensing physicians, as well as providing
more opportunity for care to be provided by the professionals who are appropriately skilled to provide that care.”
Bill 50 received first reading on October 31, 2012. Readers will be updated on the progress of this legislation.

Yukon
Bill 50, Statute Law Amendment (Nurse Practitioners) Act
Bill 50 proposes to amend various statutes to include nurse practitioners as health care providers in the Yukon, thereby
enabling nurse practitioners to provide specific services addressed in those Acts. The statutes are the Care Consent Act,
Children’s Law Act, Corrections (Young Offenders) Act, Employment Standards Act, Enduring Power of Attorney Act,
Evidence Act, Human Tissue Gift Act, Legislative Assembly Retirement Allowances Act, 2007, Marriage Act, Motor Vehicles
Act, Public Health and Safety Act, and Vital Statistics Act.
In 2009, the Yukon government approved the inclusion of nurse practitioners in the Yukon Registered Nurses Professions
Act. Once regulations for nurse practitioners are approved by Cabinet, Yukon will join the rest of the country in being
able to hire nurse practitioners, who will be able to order diagnostic tests, diagnose diseases, and prescribe drugs,
among other services.
Bill 50 received first reading on October 30, 2012, and second reading on November 1, 2012. Readers will be updated
on the progress of this legislation.

RECENT CASES
Appellant Incapable of Consenting to Treatment
Ontario Superior Court of Justice, July 27, 2012
This was a motion by the respondent, Dr. Howell, a psychiatrist, for an interim treatment order for the appellant, JL. JL
had a longstanding history of schizoaffective disorder with an extensive history of noncompliance with treatment
including antipsychotic medication. In 2006, JL was charged with a number of criminal offences and was found not
criminally responsible by reason of a mental disorder. Since then, he had been hospitalized on numerous occasions. In
2010, JL was formally assessed by Dr. Howell and was found to be incapable of consenting to treatment. He was
treated but escaped when given a day pass and was hospitalized again soon after. At the Consent and Capacity Board
(“CCB”) hearing, Dr. Howell testified that when JL was untreated he relapsed and presented a significant threat to
himself and the public. JL had delusional ideas about his body. He was unable to recognize that he suffered from
mental illness and had high levels of paranoia about treatment. JL testified at the CCB hearing that the antipsychotic
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medications did not help him, and that vitamins and abstinence from alcohol and marijuana were his preferable
treatment. The CCB found JL was incapable of consenting to treatment due to a mental disorder. JL appealed and his
treatment was suspended pending appeal. JL’s treating psychiatrist opined that JL’s condition had deteriorated to the
point where he required urgent treatment. As a result of being untreated, JL’s psychotic symptoms had increased. He
was aggressive and had assaulted another patient. JL believed his detention was an international conspiracy to prevent
him from contacting the United Nations. He also believed that the hospital was infecting him with parasites.
The motion was allowed. JL was incapable of consenting to treatment due to a mental disorder. Treatment was to be
provided to him without his consent. The medical evidence that JL would improve with treatment and continue to
decline and pose a risk to himself and others without treatment was accepted. The fact that he had commenced an
appeal of the CCB decision, which resulted in a stop to treatment, but then had done nothing to move the appeal
forward was a relevant factor in the decision to order interim treatment. If the treatment improved JL’s mental and
physical health, he would be in a position to continue his appeal or withdraw it.
J.L. v. Howell, 2012 CHFL ¶15,652

Deemed Undertaking Rule Applied
Ontario Court of Appeal, September 21, 2012
The appellant, Dr. Kaila, commenced an action against the respondent hospital, Bluewater Health, alleging breach of the
agreement governing their relationship. After a failed mediation, Dr. Kaila produced emails that he intended to use at
trial; the emails detailed complaints made to other medical staff before the action was commenced. The hospital
obtained an affidavit from Dr. Singh, one of the alleged recipients of the emails, in which he stated that he had
no recollection of having received the emails and that he did not have the email address attributed to him at the time
the emails were purportedly sent and received. Soon after, the parties settled, and Dr. Kaila applied for reappointment
to the hospital’s medical staff. The hospital’s medical advisory committee was aware that the hospital doubted the
authenticity of the emails produced by Dr. Kaila, but did not have a copy of Dr. Singh’s affidavit. The committee
recommended Dr. Kaila’s readmission, and in turn the hospital sought reconsideration and intended to provide
Dr. Singh’s affidavit for consideration. Dr. Kaila argued that this was a breach of the deemed undertaking rule.
Rule 30.1.01 of the Rules of Civil Procedure states that parties and their counsel are deemed to undertake not to use
evidence obtained during civil litigation for any purpose extraneous to the proceeding in which the evidence was
obtained. There are some exceptions to this rule. If the interest of justice outweighs any prejudice that would result to
a party who disclosed evidence, the court may order that the rule does not apply. In the instant case, the judge
concluded that, even if the rule applied, the hospital was exempted from it, based on the interests of justice in
denouncing an unethical fabrication of evidence. Dr. Kaila appealed the judge’s finding that the deemed undertaking
rule did not apply to Dr. Singh’s affidavit.
The appeal was dismissed. The same parties were involved in the court case and the proceedings before the committee.
The emails at issue were allegedly an exchange between the same parties. Dr. Kaila had no privacy interest in the
emails. Dr. Kaila’s suggestion that the hospital sought to use Dr. Singh’s affidavit for an improper purpose was not
supported by the evidence.
Bluewater Health v. Kaila, 2012 CHFL ¶15,653

Nurses Disciplined for Stealing Narcotics
Court of Appeal of Alberta, September 18, 2012
This was an appeal by two nurses, Helmer and Wright, from the disciplinary decisions of the respondent College and
Association of Registered Nurses of Alberta (the “College”). Helmer and Wright were disciplined by the College for
falsifying medical records to conceal their thefts of narcotics. Both admitted to falsifying the medical records and
stealing the narcotics. However, they maintained that they were addicted to the narcotics, that their conduct was
caused by the addictions, and that because the conduct in issue was caused by a medical condition (addiction), a
finding of professional misconduct would be precluded by the Human Rights Act; that is, punishing them for being
addicted would be discrimination. They argued that the College was required to accommodate them to the point of
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undue hardship, which meant that the College should not have proceeded with discipline charges and instead should
have followed an alternative complaint resolution procedure under the Health Professions Act.
The appeals were dismissed. The appellants were not eligible for the College’s alternative complaints resolution
procedure because their conduct was criminal, and it was not unreasonable or an abuse of process for the College to
decline to invoke the alternative complaints resolution process and proceed with disciplinary charges. The College’s
conduct in laying professional misconduct charges was not discriminatory, as the criminal conduct that underlay the
disciplinary charges was distinct from the appellants’ personal characteristics; there was no link between the appellants’
theft and their addictions; and the College’s motivation for laying the disciplinary charges did not arise from the
appellants’ addictions.
Wright v. College and Assn of Registered Nurses of Alberta, 2012 CHFL ¶15,654

Physician’s Disruptive Conduct Justified Hospital’s Decision Not To Renew
His Privileges
July 9, 2012
The appellant, Dr. Khan, appealed the decision of the respondent, Scarborough Hospital, refusing to reappoint him to
the medical staff as a result of his lengthy pattern of disruptive conduct. Dr. Khan had courtesy staff privileges in the
hospital’s Department of Family Practice from 1992 to 2008. He primarily provided surgical assistant services at the
hospital. There were no issues with respect to his skills and medical competence as a surgical assistant. Rather, the
issue was the tenor of Dr. Khan’s communications with members of the hospital’s administration, in particular with his
Chief of Staff. From 2007 onwards, Dr. Khan repeatedly and publicly criticized the hospital administration, and he
refused to attend Medical Advisory Committee (“MAC”) proceedings to address those concerns. In 2008, the MAC
recommended to the hospital board that Dr. Khan’s privileges not be renewed. Dr. Khan requested a hearing before the
board, and the board adopted the MAC’s recommendation. Dr. Khan appealed the board’s decision to the Health
Professions Appeal and Review Board (“HPARB”). At issue was whether Dr. Khan’s conduct justified the hospital’s
decision to not reappoint him to the courtesy staff.
The HPARB upheld the decision of the hospital not to reappoint Dr. Khan to the medical staff of the hospital.
Dr. Khan’s conduct and history of communications with hospital administrators justified the hospital’s decision not to
renew his privileges. The HPARB held that Dr. Khan violated any sense of decorum in his communications to and about
the Chief of Staff, as well as to and about the Chief Executive Officer. The HPARB rejected Dr. Khan’s argument that
there had been bad faith on the part of the hospital and that the hospital had not followed due process in terminating
his privileges.
Khan v. Scarborough Hospital, 2012 CHFL ¶15,655

Allegation That Hospital Failed To Conduct Laboratory Tests Dismissed
Supreme Court of British Columbia, August 2, 2012
The defendant hospital sought dismissal of the plaintiffs’ action. The action arose from the death of Zachary Basil, Jr.,
who died in 2008 as a result of an infection that led to necrotizing fasciitis (flesh eating disease). The plaintiffs alleged
the hospital was negligent in failing to conduct a proper diagnostic investigation, in their diagnosis and treatment of
Basil, and in discouraging Basil from attending the Creston Valley Hospital when his symptoms worsened. The plaintiffs
also alleged that Basil had been treated the way he was because he was Aboriginal and that the hospital was in breach
of the Human Rights Code.
The hospital argued that because the treating physician who first saw Basil was not an employee of the hospital but
was an independent practitioner and no claims had been made against her, to the extent the claims were founded on
issues of medical diagnosis and treatment, liability could not attach to the hospital. Diagnosis and treatment were not
the responsibility of the hospital’s nursing staff. The hospital also argued that the plaintiffs’ claims were barred by the
limitation period set out in the Limitation Act, and that their claim under the Human Rights Code (“Code”) could not
be maintained because any lis died with Basil.

11

HEALTH LAW MATTERS

The application was allowed. In a summary trial for dismissal of a plaintiff’s claim, the plaintiff is responsible for laying
out an arguable evidentiary case that, if accepted, would support a judgment in his or her favor. In the instant case,
the plaintiffs did not suggest that there were circumstances that prevented them from presenting a case that met the
hospital’s application. The plaintiffs offered no proof in support of their contention that responsibilities normally
performed by doctors should, in the instant case, have been performed by nurses, and that their failure to do so caused
the harm alleged. The plaintiffs offered no proof to support their contention that there were tests that, if performed,
would have led to a different, more aggressive treatment regime, or would have made a difference. Moreover, there was
no evidence that the delay in bringing Basil in to the Creston Valley Hospital had any causative effect; no evidence to
suggest that the limitation period should be postponed; and no evidence to respond to the defendant’s arguments
respecting the Code claims. The evidence established that no claim in negligence could be maintained against the
defendant or its employees. Even if that were not the case, the claim was statute barred.
Basil Estate v. Interior Health Authority, 2012 CHFL ¶15,656

Doctor’s Leave of Absence Did Not Revoke Hospital Privileges
Ontario Superior Court of Justice, July 6, 2012
Dr. Buttar was an emergency room physician at the defendant hospital until she took a leave of absence in 2005. She
alleged that over the course of 2003 and 2004, the head of the hospital’s emergency department manipulated patient
complaints data to make her look bad, accused her of professional incompetence, and imposed a “double coverage”
work schedule requiring her to work with at least one other doctor. Dr. Buttar maintained that her working
environment became intolerable, forcing her to take an extended leave of absence. In 2007, Dr. Buttar commenced an
action for constructive dismissal. In 2009, she unsuccessfully applied for reappointment to the medical staff of the
hospital. She appealed the denial to the hospital’s board of directors. Her constructive dismissal action was stayed
pending the outcome of the appeal. In 2011, the hospital denied Dr. Buttar’s application for reappointment.
In Ontario, when doctors lose hospital privileges, they are required to follow the review and appeal procedures set out
in the Public Hospitals Act (the “Act”); they cannot commence litigation. The Act provides a “comprehensive code” for
the resolution of disputes about the revocation, suspension, or alteration of hospital privileges. In the instant case,
Dr. Buttar argued that her action for constructive dismissal should be allowed to proceed despite the provisions of the
Act. She sought an order permitting her action to proceed.
The motion was granted. The action for constructive dismissal could proceed despite the provisions of the Act.
Dr. Buttar’s action in taking a leave of absence did not constitute a de facto revocation of her hospital privileges.
Dr. Buttar was granted a leave of absence. She did not resign or walk out, and she could have returned as an
emergency room physician whenever she felt ready to do so (provided it was within the one-year appointment period).
However, because the hospital lawyers did not submit a copy of the hospital corporation’s bylaws to show procedure
was followed, there was no evidence to establish that Dr. Buttar could have engaged the appeal procedures under Act
and was precluded from bringing her action.
Buttar v. Hamilton Health Sciences Corp., 2012 CHFL ¶15,657
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